
 
 

October 16, 2018 

 

VIA ELECTRONIC SUBMISSION 

 

Administrator Seema Verma 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

Attention: CMS-1701-P 

P.O. Box 8011 

Baltimore, MD 21244-1850 

 

Re: [CMS-1701-P] Medicare Program; Medicare Shared Savings Program; Accountable 

Care Organizations--Pathways to Success 

 

Dear Administrator Verma: 

 

The Medicare Rights Center (Medicare Rights) appreciates the opportunity to comment on the 

on the proposed changes to Medicare Program; Medicare Shared Savings Program; 

Accountable Care Organizations--Pathways to Success. Medicare Rights is a national, 

nonprofit organization that works to ensure access to affordable health care for older adults and 

people with disabilities through counseling and advocacy, educational programs, and public 

policy initiatives. Medicare Rights provides services and resources to three million people with 

Medicare, family caregivers, and professionals each year.   

 

The comments that follow are informed by our experience assisting people as they navigate the 

Medicare program. We discuss the importance of including the beneficiary perspective in efforts 

to create a patient-centered health care system that promotes value and that preserves and 

bolsters the consumer protections that are at the heart of the Medicare program. 

 

We appreciate the work the Centers for Medicare & Medicaid Services (CMS) is doing to 

streamline and modernize the Medicare Shared Savings Program (MSSP) and to ensure its long-

term success. While it is clear that the current program needs to be improved, we continue to 

support its underlying goal of increasing value and beneficiary well-being in the health system.  

 

Streamlining Participation Options and Limiting One-sided Risk 

 

CMS proposes to streamline the participation options for the MSSP by eliminating Track 2 

entirely and creating a BASIC track that is a blend of Tracks 1 and 1+ and an ENHANCED 

Track that is essentially Track 3 under a new name. Each of these new tracks would carry 
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different timelines, and all would push Accountable Care Organizations (ACOs) up in risk 

automatically. Most notably, they would shorten the time ACOs could spend participating via 

one-sided risk. Currently, one-sided risk through Track 1 is available for up to six years. In the 

reformulation, the BASIC Track levels A and B would allow ACOs to participate with one-sided 

risk for two years (plus six months for ACOs that participate starting July 1, 2019). After that, 

ACOs would be automatically promoted to levels that include two-sided risk. 

 

Recent data seem to show that ACOs are helping to stem cost increases in Medicare. For 

example, CMS estimates that in 2017, 472 MSSP ACOs caring for nine million beneficiaries 

generated gross savings of $1.1 billion and netted $314 million in savings to the Medicare Trust 

Fund.1 Recent peer-reviewed studies by Harvard University researchers have found that the 

MSSP slightly increased Medicare spending in 2013 but saved $286.9 million in 2014, even after 

accounting for shared savings bonuses earned by ACOs.2  

 

These data indicate that shared savings contracts without downside risk may be a fiscally viable 

alternative payment model for Medicare. But in the proposed rule, CMS suggests that some 

ACOs—specifically ACOs that do not accept two-sided risk—have increased Medicare 

spending. This appears to be a miscalculation. Unfortunately, many of the proposals in the 

NPRM have as their underlying rationale an assertion that ACOs with one-sided risk are not 

saving the Medicare program money. If this rationale is in error, many of the proposed changes 

become less urgent or even counterproductive. If Track 1—one-sided risk—ACOs save 

Medicare dollars, changes that may drive these ACOs from participation are unwise.  

 

This makes it extremely important to understand the risks and advantages of altering ACO risk 

options. Because the data do not appear to agree with CMS’s rationale, we are concerned that 

this proposal would curtail the promise and possibilities of the MSSP program by limiting 

participation unnecessarily. 

 

CMS argues that ACOs in two-sided models perform better over time than one-sided model 

ACOs. This may be true, but this correlation does not necessarily mean that the move to two-

sided risk was the cause of the improved performance. We would predict that ACOs that expect 

to be successful at managing risk would be more likely to accept risk. That their self-assessment 

is accurate should not come as a complete surprise. 

 

CMS also notes that Track 1 ACOs are reluctant to move to two-sided risk. We cannot know if 

such ACOs have good reason for their reluctance and would choose to abandon the MSSP rather 

than accept untenable risk. A National Association of ACOs (NAACOS) survey showed that 

71.4% of ACOs indicated they would likely leave the MSSP if they were forced to assume risk.3 

While some of these ACOs are likely either overstating their reluctance or could be persuaded 

                                                 
1 Centers for Medicare & Medicaid Services, “2017 Shared Savings Program (SSP) Accountable Care Organizations 

(ACO) Public-Use File (PUF)” (August 30, 2018), https://data.cms.gov/Special-Programs-Initiatives-Medicare-

Shared-Savin/2017-Shared-Savings-Program-SSP-Accountable-Care-O/gk7c-vejx. 
2 J. Michael McWilliams, “Changes in Medicare Shared Savings Program Savings from 2013 to 2014,” JAMA. 

2016 Oct 25; 316(16): 1711–1713 (October 25, 2016),. https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5083197.  
3 National Association of ACOs, “Press Release” (May 2, 2018), https://www.naacos.com/press-release-may-2-

2018.  

https://data.cms.gov/Special-Programs-Initiatives-Medicare-Shared-Savin/2017-Shared-Savings-Program-SSP-Accountable-Care-O/gk7c-vejx
https://data.cms.gov/Special-Programs-Initiatives-Medicare-Shared-Savin/2017-Shared-Savings-Program-SSP-Accountable-Care-O/gk7c-vejx
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5083197
https://www.naacos.com/press-release-may-2-2018
https://www.naacos.com/press-release-may-2-2018
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otherwise through other incentives, we are troubled that so many find CMS’s proposed shift 

daunting. 

 

Given these concerns, we suggest more work should be done to reconcile CMS’s statements 

about Track 1 ACO costs and both independent and CMS data showing Track 1 ACOs 

producing considerable savings.4 Further, the current use of benchmarks as analytic 

counterfactuals undercounts ACO savings by comparing them to an ACO-lowered national 

average.5 

 

Even if it makes sense to spur ACOs to more quickly accept risk, it may be that the change from 

six to two years is too abrupt. We encourage CMS to thoroughly investigate its options before 

committing to a change that may endanger participation in the MSSP. 

 

Determining Participation Options based on Medicare Fee-For-Service (FFS) Revenue and 

Prior Participation 

 

CMS proposes to adopt policies that would more strictly police gaming within the MSSP. We 

support robust oversight of all Medicare options and believe CMS’s role in predicting and 

curtailing gaming in new value-based models is essential. We encourage CMS to explore the 

ways bad actors may use current or new structures to take advantage of programmatic rules or 

beneficiaries.6 Ultimately, people with Medicare suffer when loopholes and poor incentives are 

permitted. 

 

This new oversight would be increasingly necessary if CMS’s proposals to change how ACOs 

are treated based on their revenue are adopted. In the NPRM, CMS proposes that low-revenue 

ACOs have more flexibility to avoid risk than high-revenue ACOs and suggests that high-

revenue ACOs have greater ability to control spending than low-revenue ACOs. This bifurcation 

of the MSSP could be counterproductive if the high-revenue ACOs either reform their ownership 

to count as low-revenue ACOs or, worse, if they avoid the MSSP program entirely, thus denying 

Medicare the potential savings. Entities that have the greatest potential for savings should 

arguably be given more incentive to participate, not less. 

 

FFS Benefit Enhancements 

 

Skilled Nursing Facility (SNF) Waiver 

 

Currently, eligible Track 3 ACOs can apply for a waiver of the three-day inpatient 

hospitalization requirement before a SNF admission for prospectively assigned beneficiaries. 

CMS proposes to extend this waiver to all ACOs that participate in two-sided risk. If the 

                                                 
4 Michael E. Chernew & Austin B. Frakt, “The Case for Downside Risk (Or Not),” Health Affairs Blog (October 16, 

2018), https://www.healthaffairs.org/do/10.1377/hblog20181011.442864/full/.  
5 Michael E. Chernew, Christopher Barbey & J. Michael McWilliams, “Savings Reported By CMS Do Not Measure 

True ACO Savings,” Health Affairs Blog (June 19, 2017), 

https://www.healthaffairs.org/do/10.1377/hblog20170619.060649/full/.  
6 Julie Carter, “Consumer Protections in New Medicare Payment and Delivery Models: A Checklist,” AARP Public 

Policy Institute & Medicare Rights Center (November 20, 2017), https://www.aarp.org/ppi/info-2017/consumer-

protections-in-new-medicare-payment-and-delivery-models.html.  

https://www.healthaffairs.org/do/10.1377/hblog20181011.442864/full/
https://www.healthaffairs.org/do/10.1377/hblog20170619.060649/full/
https://www.aarp.org/ppi/info-2017/consumer-protections-in-new-medicare-payment-and-delivery-models.html
https://www.aarp.org/ppi/info-2017/consumer-protections-in-new-medicare-payment-and-delivery-models.html
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restructuring of the tracks takes place as proposed, this would include both the BASIC Track 

(levels C, D, and E) and the ENHANCED Track. Further, CMS proposes to allow this waiver for 

ACOs using prospective assignment or preliminary prospective assignment with retrospective 

reconciliation, and to allow Critical Access Hospitals or rural hospitals with swing-bed 

arrangements to be eligible partners for waiver purposes.  

 

The requirement for a qualifying hospital stay of three consecutive days as an admitted inpatient 

prior to a covered SNF stay was included in the original Medicare legislation7 to “help limit the 

payment of the extended care benefits to persons for whom such care may reasonably be 

presumed to be required in connection with continued treatment following hospital inpatient 

care” while at the same time making “less likely unduly long hospital stays.”8 But progress in 

medicine since that date has permitted shorter hospital stays in general, without eliminating the 

ongoing need for follow-up SNF care to ensure the patient’s safety and well-being. 

 

In addition, many beneficiaries go to the hospital and remain there for several days without ever 

being admitted as inpatients. This type of stay, usually called an “observation stay,” often looks 

exactly like an inpatient admission from the beneficiary’s perspective. Importantly, if patients are 

never admitted as inpatients, even if they spend over three days in the hospital, they will not be 

eligible for Medicare coverage of a subsequent SNF stay. And they do not have the ability to 

formally appeal their classification as outpatients. This means that if they are transferred to a 

SNF, they will be responsible for the entire cost of their care.9 

 

[I]n 2012, Medicare beneficiaries had more than 600,000 hospital stays that were 

at least three days long but would not have qualified the beneficiary for SNF 

services because the patient was classified as an outpatient for some or all of the 

stay. More than 25,000 of the beneficiaries in these 600,000 hospital stays were 

discharged to an SNF following their hospital stays even though they did not 

qualify for Medicare Part A SNF coverage. Because the three-day inpatient stay 

requirement was not met, such beneficiaries could have been liable for substantial 

costs related to bed and board, drugs/biologicals, durable medical equipment, and 

nursing care received during their SNF stays.10 

 

The use of observation stays is increasing as a result of multiple factors, including but not limited 

to: 

 

• Medicare payment policy changes and increased reporting; 

                                                 
7 The Social Security Amendments of 1965, Pub.L. 89–97.  
8 U.S. Congress, House Committee on Ways and Means, Report of the Committee on Ways and Means on H.R. 

6675, 89th Cong., 1st sess., March 1965, No. 213 (Washington: GPO, 1965), p. 27. 
9 Medicare Interactive, “Medicare and observation services” (last visited October 16, 2018), 

https://www.medicareinteractive.org/get-answers/medicare-covered-services/outpatient-hospital-services/medicare-

and-observation-services. 
10 Scott R. Talaga, “Medicare’s Skilled Nursing Facility (SNF) Three-Day Inpatient Stay Requirement: In Brief,” 

Congressional Research Service (June 2, 2016), available at 

https://www.ahcancal.org/advocacy/solutions/Documents/Congressional%20Research%20Services%20Report%20o

n%20Three-Day%20Stay%20Requirement.pdf.  

 

https://www.medicareinteractive.org/get-answers/medicare-covered-services/outpatient-hospital-services/medicare-and-observation-services
https://www.medicareinteractive.org/get-answers/medicare-covered-services/outpatient-hospital-services/medicare-and-observation-services
https://www.ahcancal.org/advocacy/solutions/Documents/Congressional%20Research%20Services%20Report%20on%20Three-Day%20Stay%20Requirement.pdf
https://www.ahcancal.org/advocacy/solutions/Documents/Congressional%20Research%20Services%20Report%20on%20Three-Day%20Stay%20Requirement.pdf
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• Increased scrutiny by both public and private payers of short inpatient stays; 

• Efficiency advantages for hospitals of observation stays over inpatient admission; and 

• Incentives to reduce hospital admissions. 

As of March 8, 2017, hospitals are required to provide patients with a Medicare Outpatient 

Observation Notice (MOON) if they are being kept in observation status rather than admitted as 

inpatients. But the notice is simply informational; there is no formal Medicare appeal process 

through which a beneficiary can challenge their outpatient status. 

 

Both the three-day requirement and the observation stay exclusion—and the financial incentives 

that underlie these policies—can usurp the provider’s role in determining what care is medically 

necessary and in the best interest of the patient. Providers must provide safe and adequate care 

and discharge planning for people with Medicare, and hospitals are not permitted to discharge a 

patient if there is no such safe discharge plan. A SNF will not generally accept a private pay 

patient who does not have the resources to guarantee payment, so this is a quandary for patients 

and providers when the patient needs SNF care but cannot afford to private pay.  

 

In a worst-case scenario, beneficiaries may self-discharge against medical advice and return 

home before they are physically or mentally ready, and potentially suffer further devastating and 

expensive acute health effects. Barring this, the patient may end up staying in the hospital past 

the time they would otherwise have been transferred into less costly care options, or seek 

alternative care that is covered by Medicare, but that might not be the most appropriate setting 

for their needs. 

 

For these reasons, we support an extension of ACO ability to transfer patients to SNFs without 

the otherwise required three-day inpatient stay. Allowing ACOs to ensure beneficiaries can 

access and afford needed care is critical if the model is to be truly patient-centered.  

 

Telehealth 

 

CMS proposes that since ACOs with prospective beneficiary assignment would have the 

opportunity to provide telehealth services, beneficiaries who are prospectively assigned at the 

start of the year, but are subsequently excluded from assignment, should be protected by a 90-

day grace period. As proposed, this means CMS would waive the originating site requirement 

and pay for otherwise covered telehealth services furnished to a qualifying beneficiary during the 

grace period.  Further, CMS proposes that if the ACO provides otherwise-eligible telehealth 

services to a beneficiary who is not prospectively assigned, the ACO participant must not charge 

the beneficiary for the expenses; must return any money already collected; and may be subject to 

compliance actions including a corrective action plan. We support these vital protections. 

Because of the nature of ACOs beneficiaries are not positioned to know where they are 

prospectively assigned, if at all, or to understand and abide by the MSSP rules. The ACO entities 

must be responsible for these charges and hold the beneficiaries harmless. 

 

Providing Tools to Strengthen Beneficiary Engagement 

 

Beneficiary Incentive Programs 
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As required by the Bipartisan Budget Act of 2018, ACOs participating in two-sided risk 

(including BASIC Track ACOs in levels C, D, or E and ENHANCED Track ACOs if the 

proposed streamlining of options occurs) would be allowed to apply to establish a CMS-

approved beneficiary incentive program to provide incentive payments to eligible beneficiaries 

for qualifying services. CMS seeks comments on whether an ACO that offers a beneficiary 

incentive program should be required to notify CMS of any modifications prior to its 

implementation. We support such notification. Beneficiary incentive programs are potential 

sources of inappropriate steering and gaming and must be closely monitored to ensure that 

beneficiary interests are protected. Because much of an ACO’s activities are behind the scenes, 

CMS must take care that MSSP participants are not given free rein to influence or attempt to 

influence beneficiary choice and assignment.  

 

CMS proposes to prohibit cash incentives as they are more difficult to track. CMS also proposes 

that ACOs maintain records including the identity of patient and provider, amount of incentive, 

date of service, and date of payment. We support this proposal as well as the proposal that these 

records must be made available. 

 

CMS also seeks comment on when or if it would be appropriate for an ACO’s beneficiary 

incentive program to be terminated by the Secretary. A termination option should be available 

for instances when an ACO is using the program to steer or influence beneficiaries improperly, 

or if the ACO fails to maintain or make available records, or otherwise fails to meet the 

requirements of the program. As abruptly ending these programs could have negative 

implications for participating beneficiaries, we encourage CMS to clearly establish standards 

with which ACOs must comply in order to operate beneficiary incentive programs. Termination 

should be a last resort, and beneficiaries as well as the public should have advance notice and the 

opportunity to comment for the record. CMS must ensure that beneficiary access to care is not 

jeopardized by a termination. 

 

CMS proposes to prohibit advertisement of a beneficiary incentive program. We agree. This is 

too fraught with risk that beneficiaries could be steered toward the ACO’s providers and 

services, directly or indirectly. CMS asks, however, what should be done to make beneficiaries 

aware of the program and whether CMS should supply template language on the topic. Because 

we support CMS template language for sensitive issues within value-based models that are 

particularly prone to steering or other inappropriate behavior, we strongly support this 

proposal.11 In addition, we urge CMS to conduct beneficiary testing and share draft language 

with stakeholders to ensure the template truly conveys the existence of such a program in neutral 

ways that are easily understandable and not misleading or otherwise inappropriate.  

 

CMS also proposes to require public reporting of the total number of beneficiaries, the total 

number of incentive payments, codes for such payments, the total value of all incentive 

payments, and the total type of each payment. We support this reporting. Public reporting 

enables interested beneficiaries to find more information and also allows researchers and 

                                                 
11 Julie Carter, “Consumer Protections in New Medicare Payment and Delivery Models: A Checklist,” AARP Public 

Policy Institute & Medicare Rights Center (November 20, 2017), https://www.aarp.org/ppi/info-2017/consumer-

protections-in-new-medicare-payment-and-delivery-models.html. 

https://www.aarp.org/ppi/info-2017/consumer-protections-in-new-medicare-payment-and-delivery-models.html
https://www.aarp.org/ppi/info-2017/consumer-protections-in-new-medicare-payment-and-delivery-models.html
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advocates to investigate the use of such programs. We encourage CMS to take necessary 

measures to protect beneficiary information and privacy. 

 

Beneficiary Notifications 

 

CMS proposes to require additional content for beneficiary notifications and that beneficiaries 

receive such notices at the first primary care visit of each performance year. The notifications 

currently inform beneficiaries that their providers are participating in the MSSP, that they have 

the opportunity to decline claims data sharing, and that they have the ability to change 

identification of a primary care provider for purposes of voluntary alignment. CMS proposes 

further to require ACO participants to use a template notice from CMS that would provide 

details regarding a step-by-step process for voluntary alignment. We support these changes. As 

discussed above, sensitive issues within value-based models that are particularly prone to 

steering are ideal for CMS templates, especially those that have been consumer tested for clarity 

and effectiveness. 

 

CMS also seeks comment on whether the template notice should include other information 

outlining ACO activities that may be related to or affect a Medicare FFS beneficiary, including 

ACO quality reporting and improvement activities; ACO financial incentives to lower growth in 

expenditures; ACO care redesign processes (such as use of care coordinators); the ACO’s use of 

payment rule waivers (such as the SNF 3-day rule waiver); and the availability of an ACO’s 

beneficiary incentive program. We support including this information as it would strengthen 

consumer awareness and confidence in the program.  

 

CMS seeks feedback on the format, content, and frequency of this additional notice. As noted 

throughout, we urge CMS to do consumer testing on all notices to ensure the information is 

conveyed accurately and objectively and in a manner the beneficiary can use. 

 

Beneficiary “opt-in” 

 

CMS notes that some stakeholders support allowing a beneficiary to “opt-in” to assignment in a 

specific ACO. Absent this option, its proponents claim, a beneficiary has little or no incentive or 

requirement to cooperate with the ACO. To this end, CMS seeks comments on whether to create 

an alternative beneficiary assignment methodology under which a beneficiary would be assigned 

to an ACO if the beneficiary has “opted-in” to assignment to the ACO. The rationale that an opt-

in is preferable because beneficiaries lack incentives or requirements suggests that the 

stakeholders in question believe the opt in would provide such incentive or requirement. We are 

deeply opposed to such an approach, which would seemingly transform ACOs from a freely 

chosen model into a clone of Medicare Advantage (MA). Indeed, CMS notes that opting in could 

be similar to enrolling in an MA plan, with the potential for election periods. (Of course, MA has 

no tools by which to “require” beneficiaries to cooperate, so this language is additionally 

troubling.) CMS notes the potential for great confusion with this option and makes clear that 

“beneficiaries opting-in to assignment to an ACO would still retain the freedom to choose to 

receive care from any Medicare-enrolled provider or supplier, including providers and suppliers 

outside the ACO.”  
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This discussion makes it extremely difficult to understand the incentive (or indeed the 

“requirement”) potential of the opt-in process. What are beneficiaries gaining, or standing to 

lose, by opting in? How does opting in change their relationship with the ACO? How does 

opting in differ from voluntary assignment from the beneficiary perspective? We oppose any 

proposal that would increase the burden on beneficiaries, lock them into any arrangements with 

providers, or otherwise curtail their access to care. Fee-for-service Medicare allows freedom of 

provider choice by definition. 

 

CMS notes that any opt-in process would require safeguards similar to those placed on the MA 

program, including marketing guidelines and requirements to prevent cherry picking or 

discrimination. We agree that MA has such safeguards, and note they are needed, in part, 

because MA is a limit on choice. We object to any efforts to allow ACOs to mimic MA limits on 

choice. Until the parameters of any tradeoffs beneficiaries would be making by opting in are 

perfectly clear, we cannot suggest what safeguards must be in place.  

 

Conclusion 

 

Thank you for your consideration. We look forward to working together to advance policies that 

consider and balance the needs of all stakeholders while promoting high-value and high-quality 

care. For additional information, please contact Lindsey Copeland, Federal Policy Director at 

LCopeland@medicarerights.org or 202-637-0961 and Julie Carter, Senior Federal Policy 

Associate at JCarter@medicarerights.org or 202-637-0962. 

 

 

 

Sincerely, 

 

 

 

 

 

 

 

 

Joe Baker 

President  

Medicare Rights Center 
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mailto:JCarter@medicarerights.org

